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\IRvIN RaAPOPORT, 


Appellant, 
VS. 


Rose Rapoport, also known as JOAN 
SIROTT, 
: Appellee. 


Appeal from the United States District Court 
for the District of Nevada 


APPELLANT’S OPENING BRIEF 


This is an appeal from a judgment entered by the 
United States District Court for the District of Ne- 
vada declaring appellee’s alleged Nevada divorce de- 
eree on July 6, 1964, to be valid, and by so doing, 
refusing by necessary implication the extension of 
Full Faith and Credit to a Pennsylvania Decree pre- 
viously entered on June 24, 1964, permanently re- 
straining appellee, inter alia, from pursuing her 
Nevada action. This judgement of the Court below 
arose from an Action for Declaratory Judgment in- 
stituted by appellant, praving for a declaration that 
since the Pennsylvania injunction was entitled to the 
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protection of the Full Faith and Credit clause’ and 
the Fourteenth Amendment of the Constitution, the 
later Nevada divorce decree was null and void. 


JURISDICTION 

Jurisdiction of the District Court is based upon 28 
U.S.C. §2201 (the Federal Declaratory Judgment Act) 
and 28 U.S.C. $1832. Jurisdiction of this Court is 
based upon 28 U.S.C. §2201. The judgment was 
entered August 23, 1967 (CT 163, 164). The Notice 
of Appeal was filed within the 30-day period provided 
by 28 U.S.C. § 2107. 


STATEMENT OF THE CASE 

On December 19, 1963, appellee instituted an Action 
for Divorce in Montgomery County, Pennsylvania 
(XI, RT 6, CT 263) alleging in her Complaint both 
her residence and that of appellant in said county (XI, 
RT 6, CT 265). On January 9, 1964, an Appear- 
ance and Warrant of Attorney was filed for appel- 
lant (as defendant therein) (XI, RT 6, CT 276-280), 
and that same day appellant ruled his wife for a Bill 
of Particulars (XI, RT 6, CT 281). On February 
24, 1964 she filed a Petition seeking alimony pendente 
lite, to which he responded on February 26 by filing 
an Answer alleging that wife had removed from the 


1Article IV, § 1, Constitution of the United States: “Full Faith 
and Credit shall be given in each State to the public Acts, 
Records, and judicial Proceedings of every other State .. . 
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home (where they had lived with two teen-age chil- 
dren) in order to “‘live with her paramour, one 
George Sirott” and that since the institution of the 
suit, she and Sirott had “‘been living together in open, 
notorious adultery” and that he was supporting her 
more than adequately, being ‘‘a wealthy man” (XI, 
RT 6, CT 290). 

On the basis of this Answer, the Court on March 
6, 1964 ordered that depositions be taken within 90 
days (XI, RT 6, CT 283), and appellant thereupon, 
on April 2, 1964, noticed his wife for the same, to be 
held on April 6, 1964 (XI, RT 6, CT 293). Appellee 
responded by filing a Motion for Protective Order on 
April 3, 1964 to avoid being deposed. This document 
does not disclose any claim that she had already 
moved to Reno and intended to live there, although 
such reason might have defeated the taking of her 
depositions (X 1, RT 6, CT 303) and in her Ne- 
vada suit for divorce, she claimed residence in 
Nevada since March 25, 1964 (X 3, RT 7, CT 29) 
nine days earlier. 

On April 17, 1964, counsel for both parties agreed 
to continue this Motion to May 1, 1964 (X 1, RT 6, 
CT 302), on which date, appellant having pre- 
viously filed an Answer thereto (X 1, RT 6, CT 
297-300), the Court, on appearance of both counsel, 
ordered this Motion also on the Argument List after 
the taking of depositions (X 1, RT’ 6, CT 301). 

Sta days later, on May 7, 1964, appellee commenced 
her action for divorce in Reno, Nevada (X 3, RT 7, 
CT 29) (even though, as we have seen, she had con- 
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tinued to press her Pennsylvania action during the 
alleged prior six-week residence in Nevada). 

Appellant was neither served nor did he appear 
personally or by counsel in the Nevada action (CT 
157). Instead, he filed a Complaint in Equity in 
Pennsylvania seeking an injunction to restrain his 
wife from proceeding with the Nevada suit, and se- 
cured a preliminary injunction on May 20, 1964 on 
his affidavit setting forth all the foregoing facts (X 2, 
RT 6, CT 194-196). 

Service of the same was made upon appellee at her 
Pennsylvania residence; on both her Pennsylvania 
and Nevada attorneys; the Nevada Clerk of Courts 
(who promptly sent it back with a printed form re- 
questing an Appearance and a fee); on the Attorney 
General of Nevada; and on all the judges of the 
Washoe County Court; by registered mail (X 4, RT 
8). On this service and the succeeding ones, most of 
the Notices addressed to the judges were returned un- 
opened, marked either ‘‘Unclaimed” or ‘‘Refused” 
(X 4, RT 8). The Pennsylvania Court having fixed 
June 24, 1964 as the date for a hearing on the merits, 
notice of this hearing was served as before, with the 
same results (X 4, RT 8). On that date, appellee not 
being present, appellant testified and produced his 
wife’s letters postmarked March 31, April 28 and May 
6, 1964 from New Jersey (X 15, 16, 17, RT 13-16, 
18, 19) the first two bearing, in appellee’s hand- 
writing, her Pennsylvania residence as the return ad- 
dress (RT 14, 15). The Court thereupon concluded 
that this evidence sustained appellant’s averments 
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and established not only the existence of a prior and 
pending action on the same subject matter, but ap- 
pellee’s fraudulent attempt to secure a false but color- 
able residence in Nevada; and entered a Permanent 
Decree enjoiing her (in six sections) from inter- 
fering with her husband’s marital and _ property 
rights, including pursuit of the Nevada divorce. The 
Court did not merely ‘‘confirm” or ‘‘continue” the 
temporary injunction, but entered an entirely new 
Decree (X 2, RT 6, CT 244, 245). 

Service of this Decree was effected as before, the 
major difference being that appellee was physically 
handed the same in Reno (X 2, RT 6, CT 262). 


Two days later, she received an ex parte divorce 
from a judge who indicated on the record that he had 
knowledge of this Decree (X 3, RT 7, CT 43); and 
that same day went through a marriage ceremony 
with Sirott at which her Nevada attorneys were her 
witnesses (X 12, RT 13). 


As a result, appellant instituted his Action for 
Declaratory Judgment, averring specifically (a) the 
prior exclusive jurisdiction of Pennsylvania over both 
parties and subject matter; (b) the prior and valid 
Pennsylvania Decree of Injunction and its entitlement 
to Full Faith and Credit, with the resultant ves 
judicata; and (¢) the consequent nullity of the 
Nevada decree and violation of Due Process arising 
therefrom (CT 5-8). 

Appellee’s Motion for Summary Judgment being 
denied (CT 106-8), appellee was deposed on July 26, 
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1967, and the case tried by the Learned Court below 
on July 31, 1967. The only fact issue was the sub- 
sidiary one of appellee’s domicile between March 25 
and May 7, 1964 (subsidiary because no challenge, by 
pleadings or otherwise, to the accuracy and regularity 
of the records establishing Pennsylvania’s prior juris- 
diction over parties and subject matter and the decree 
of injunction it entered, based on the same—X1, X2— 
was ever made by appellee). This single issue was 
accordingly tried. 

This trial resulted in the entry of the judgment 
from which plaintiff appeals. 


QUESTIONS PRESENTED 

(1) Under the facts, did not Pennsylvania possess 
prior exclusive jurisdiction over both parties and sub- 
ject matter, and retain that jurisdiction in all sub- 
sequent proceedings arising therefrom? 

(2) Since the Pennsylvania decree of June 24, 
1964 arising from such exercise of jurisdiction, 1s not 
merely the prior decree, but a valid final decree, is it 
not entitled to Full Faith and Credit under Article 
IV, $1 of the Constitution of the United States? 


(3) Was not the Nevada Court, under the doctrine 
of res judicata, barred from subsequently litigating 
the same issues in an identical suit between the same 
parties, and entering judgment thereon ? 


(4) Is not such Nevada judgment void for lack 
of jurisdiction, and consequently in violation of the 
Fourteenth Amendment to the Constitution ? 
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(5) Is not the acceptance and validation of such 
Nevada decree by the Learned Court below at vari- 
ance with the ruling of the United States Supreme 

Court in Sutton v. Leib? 

(6) Did not the Learned Court below, under the 
circumstances, commit basic error by finding that 
Pennsylvania lacked jurisdiction over the subject 
matter and that Nevada had acquired the same? 


(7) Did not the Learned Court below commit basic 
error in finding that appellee was a Nevada domi- 
ciliary ? 

(8) Did not the Learned Court below commit basic 
error in applying both Federal and Pennsylvania case 
law to the instant facts? 


SPECIFICATION OF ERRORS 

Pursuant to Rule 18 (d) of this Court, appellant 
respectfully submits that the District Court erred: 

1. When it failed to find under the facts that Penn- 
sylvania possessed prior exclusive jurisdiction over 
both the parties and the instant subject matter. 

2. When it failed to find as a matter of law that 
Pennsylvania retained such jurisdiction in the sub- 
sequent equity proceeding arising from the same sub- 
ject matter. 

3. When it failed to find that the Pennsylvania 
decree of June 24, 1964 was the prior decree over the 
parties and the subject matter. 
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4. When it found that said Pennsylvania decree 
was not final but provisional. 


5. When it failed to afford said Pennsylvania 
decree Full Faith and Credit as prayed for by appel- 
lant, in the case at bar. 


6. When it failed to find that the Nevada Court 
was barred by res judicata, from making findings con- 
cerning its own jurisdiction over the parties and sub- 
ject matter. 

7. When it failed to find that the resultant Nevada 
decree was accordingly void and in violation of the 
Due Process clause of the Fourteenth Amendment. 


8. When the Court itself challenged the jurisdic- 
tion of the Pennsylvania Court, although likewise 
barred by res judicata. 


9. When it entered judgment at variance with the 
principle established by Sutton v. Letb. 


10. When it found as a fact that appellee was a 
Nevada domiciliary when the Pennsylvania Court, 
under the facts, is conclusively presumed to have pre- 
viously found that she was not. 

11. When it found that Nevada had jurisdiction 


over the parties and subject matter sufficient to create 
a valid divoree. 


SUMMARY OF ARGUMENT 
I. Pennsylvania had prior exclusive jurisdiction 
over both parties and subject matter, and retained said 
jurisdiction in all proceedings arising from the same. 
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JI. The Decree of Injunction it entered on this basis 
was therefore not only the prior judgment, but the 
prior valid and final judgment; the fact that it was a 
Decree in Equity rather than a judgment at law is im- 
material; and such a judgment is entitled to Full Faith 
and Credit under Article IV, § 1. 


III. That as such, it is valid in Nevada and in the 
Federal Court for Nevada as well as Pennsylvania, 
under Satton v. Leib. 


IV. That the Nevada state Court and the Learned 
Court below are both barred from attacking Penn- 
sylvania’s finding of jurisdiction and the facts on 
which that jurisdiction is based, under the doctrine of 
res judicata. 


V. That the Nevada decree was therefore void for 
lack of jurisdiction, and was thus in violation of the 
Fourteenth Amendment; and the Court below erred in 
finding that the Nevada Court possessed the same. 

VI. That the Court below erred in holding that the 
March Estate case controlled the instant facts ad- 
versely to appellant’s position when in fact that case is 
clearly distinguishable. 


ARGUMENT 
Since it is clear from all the pleadings, testimony, 
exhibits and memoranda filed in this case, that the 
fundamental question facing your Honorable Court is 
what evaluation or eredit is to be accorded two con- 
flicting decrees: (1) The Pennsylvania decree of June 
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24, 1964, enjoining and restraining appellee from 
securing a divorce decree in a subsequent Nevada ac- 
tion, rather than the one in which she was then actively 
engaged in Montgomery County, Pennsylvania, or re- 
marrying on the basis of such decree; and (2) The 
Nevada decree of July 6, 1964, granting her such di- 
voree: it would appear appropriate to strip away all 
collateral problems and, in the interest of analysis, 
attack one fundamental question first: 

Did either of the Courts entering these decrees, 
when they were entered, have to take into considera- 
tion the effect of the other? 


The Pennsylvania decree was entered, as indicated 
supra, almost two weeks before the other; and the 
documents, affidavits of service, and notes of testimony 
in the Nevada state Court resulting in the Nevada 
decree (X 3, RT 7; CT 43) leave no doubt that appel- 
lee, her agents, and even the Nevada Court had knowl- 
edge of the nature of the Pennsylvania decree on July 
6, 1964 (when the Nevada decree was entered). 


Since it will further be noted (Statement of the 
Case, supra, p. 2 this Brief) that appellee herself 
first placed her marital status in issue in Pennsylvania 
on December 19, 1963, does this fact, under the law, 
have any bearing on the choice of our initial inquiry? 


Appellant respectfully submits that it does; that by 
case law so well-established and so uniform as to re- 
duce the principle to hornbook status, the state which 
has acquired prior jurisdiction over the parties and 
the subject matter is entitled to exclude another Court 


11 


from taking subsequent action over the same parties 
and issues; that the first Court to assume and. exercise 
such jurisdiction acquires exclusive jurisdiction: 
Simmons v. Sup. Ct., 96 Cal. App. (2d) 119, 214 P(2d) 
844 (1950); Williams v. Payne, 150 Kan. 462, 94 P 
(2d) 341 (1939): that, moreover, such Court should 
be permitted to retain its Jurisdiction without inter- 
ference from other states. James v. Grand Trunk 
Western R. Co., 14 DL(2d) 356, 152 NE(2d) 858 
(1958) in commenting on this rule, refers to former 
Illinois decisions in the following language: 


‘‘Consequently, those decisions” (Kleinschmidt v. 
Kleinschmidt, 343 Ill. App. 539, 99 NE(2d) 623, 
and Allen v. Chicago G.W.R.Co., 239 TIl. App. 
238) ‘‘lend authority to plaintiff’s contention that 
a court which first obtains jurisdiction on the 
merits should be permitted to retain it until the 
cause is finally adjudicated, without interference 
from the courts of other states. In fact, the Allen 
case reaffirms and quotes from the Kavanaugh 
ease, where that rule is stated at page 183 of 233 
Tll., at page 181 of 84 NE: ‘A person has the right 
to select such tribunal having jurisdiction as he 
chooses for the prosecution of his rights and the 
court which first obtains jurisdiction will retain 
it. Such jurisdiction cannot be defeated because 
the defendant may prefer another tribunal in 
which he supposes the decision will be more favor- 
able to him.’ ” 


The Federal rule is the same. Cole v. Cunningham, 
133 U.S. 107, 10 S.Ct. 269 (1890). This has also been 
the Pennsylvania rule since the venerable case of Me- 
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Pherson v. Cunliff, 11 S. & R. 422, 429, 14 Am. Dee. 

642 (Pa. 1824). For exhaustive annotations on this 

general principle, see 54 A.L.R. (2d) 1240, which flatly 

states, citing many cases, in § 2, p. 1243: 
‘‘Trrespective of the domicile of the spouse seeking 
the divorce, injunctive relief will be granted where 
the courts of the injunction forum have first 
acquired jurisdiction of a matrimonial action be- 
tween the parties” (which) ‘‘would be deprived of 
its effect by the maintenance of a divorce action in 
a foreign jurisdiction.” 


We are therefore obliged to assume that such a 
Court, under threat of divestiture of its jurisdiction 
in another state, will take some step resulting in an 
order, judgment or decree to prevent this from occur- 
ring, and seek to have it act as a bar to the foreign 
proceeding. It is submitted that our next inquiry is, 
logically, a three-fold one: (1) What kind of judgment 
is required, under our law, before it may be considered 
to act as a bar to such other proceeding? (2) What 
kind of judgment was entered by the Pennsylvania 
Court (in the instant case, the Court of prior juris- 
diction) in its attempt to bar the appellee in the 
Nevada action, and did it have the power to enter such 
a judgment? (3) Did its judgment qualify, under the 
requirements of Number (1) supra, to act as a bar, 
and if so, to what extent and on what issues? 


Upon the answers to these questions, appellant sug- 
gests, hinges the obligation of the sister state (Nevada) 
to either extend or refuse Full Faith and Credit to the 
Pennsylvania judgment, under Article IV, Section 1, 
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| of the Constitution of the United States. Williams v. 
_ North Carolina, 317 U.S. 287, 63 S.Ct. 207 (1942). 


The questions will be considered in order. 


1. The accepted definition of a valid judgment in 
this connection (which can be supplemented by copious 
case law from every jurisdiction) is found in The Re- 
statement of the Law, Conflict of Laws, § 429, as fol- 
lows: 
‘‘A judgment, decree or other order of a court is 
valid if, but only if: 
‘*(a) it is rendered by an impartial tribunal 
after reasonable notice and an opportunity to 
be heard has been given to all persons to be 
bound thereby ; 
‘‘(b) the state in which it is rendered has juris- 
diction to act judicially 
‘**(i) with respect to the person affected, or 
‘*Gi) with respect to the subject matter 
thereof ; 
‘‘(¢) no limitation upon the exercise of judicial 
jurisdiction by the state has been exceeded ; 
‘“(d) the court is competent by the law of its 
state to exercise judicial jurisdiction.” 


From this recognized definition flows the corollary 


that: 
‘‘A valid judgment rendered in one state will be 
recognized in another state as imposing upon the 
party against whom it was rendered a duty to 
obey the judgment, or as determining interests in 
a thing or the status of the parties.” 
Restatement, Conflict of Laws, § 430. 
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It is to be noted that the phrase is not ‘‘should be 
recognized” or ‘‘might be recognized”: it is the manda- 
tory ‘‘will be recognized.” A valid judgment is not 
entitled merely to some, but full faith and credit in a 
sister state. Davis v. Davis, 305 U.S. 32, 59 S.Ct. 3 
(1938) ; see also Dorney v. Dorney, 245 F(2d) 201 (4 
Cir. 1957). 


We see at once that a mere preliminary or interlocu- 
tory decree of injunction, being issued on ex parte 
affidavits and without adequate notice to the other side, 
will not qualify at all under the above definition; but 
appellant is not urging that his Preliminary Injunc- 
tion of May 20, 1964 is valid for the purpose of extend- 
ing tt Full Fath and Credit. His scrutiny is directed 
to the facts supporting the Decree of June 24, 1964, 
permanently enjoining appellee from proceeding with 
her pending Nevada divorce action or remarrying 
upon the supposed validity of any decree so entered, 
or otherwise interfering with the marital or property 
rights of appellant. (This is the decree characterized 
by the Court below as ‘‘confirming the preliminary in- 
junction” (CT 158) ; this will be discussed infra). 

2. The entire record before this Honorable Court 
discloses that the Court of Common Pleas of Mont- 
gomery County, Pennsylvania, a Court having equity 
jurisdiction as well as jurisdiction in divorce matters: 
Strank v. Mercy Hospital, 383 Pa. 54, 117 A(2d) 697 
(1955) : heard the case (X 2, RT 6); notice of the Pre- 
liminary Decree of May 20, 1964 and of the hearing for 
a Permanent Injunction to be held on June 24, 1964 
was afforded by timely notices, which were received, 
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by her Pennsylvania attorney who had instituted on 
appellee's behalf (X 2, RT 6) a Pennsylvania action 
for divorce previously (RT 12) which was still in 
progress (X 1, RT 6); on her Nevada attorney (X 4, 
RT 8); on the Clerk of Courts of Washoe County, 
Nevada (X 4, RT 8); and at the Pennsylvania resi- 
dence which defendant herself had sworn to be her 
residence, under affidavit, in the Pennsylvania Court 
(X 2, RT 6). All of these persons (and others) were 
supplied not only with copies of plaintiff’s Complaint 
in Equity for an Injunction, but copies of both the 
Preliminary and Permanent Decrees when issued (X 
2, RT 6; X 4, RT 8). The defendant herself received 
physical, personal service of the Permanent Decree of 
Injunction before she set foot in the Nevada Cowrt to 
testify and receive her Decree of Divorce. (X 2, RT 6). 


sAll of the foregoing is a matter of record in the 
case at bar, elicited either in testimony or properly 
introduced documents, or both; and it establishes, be- 
yond peradventure of doubt, that a properly consti- 
tuted Pennsylvania Court, after due notice and hear- 
ing, entered an injunction against her. 


Since the requirements of the Restatement’s Sec- 
tion 429(a) and (d) have clearly been met, it remains 
only to be seen whether the jurisdictional require- 
ments set forth in (b) and (c¢) have also been present. 

Appellant respectfully submits that they have most 
decisively been met, the principles of law applicable 
to this case being set forth once again in the Restate- 
ment, Conflict of Laws, in § 76 and § 77(1)(e), pp. 
114, 115, as follows: 
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‘‘Section 76. Continuation of Jurisdiction. If a 
court obtains jurisdiction over a party to an 
action, that jurisdiction continues throughout all 
subsequent proceedings which arise out of the 
original cause of action.” 

‘‘Section 77. Bases of Jurisdiction. (1) The ex- 
ercise of jurisdiction by a state through its courts 
over an individual may be based upon any of the 
following circumstances: 


(e) He has by acts done by him within the- 
state subjected himself to its jurisdiction.” 


Appellee herself instituted an action for divorce on 
December 19, 1963 (X. 1, RT 6, CT 265-273) in the very 
jurisdiction which she now claims was incapable of 
entering an order controlling (of all things) her 
marital status. It is difficult to see what other status 
she had indeed called upon it to adjudicate by com- 
mencing this suit. In her Complaint she averred her 
residence to be 13855 Overbrook Road, Montgomery 
County, Pennsylvania (the jurisdiction in which she 
had started suit), and her Pennsylvania citizenship 
(X 1, RT 6, CT 265). Nowhere in any of her succeed- 
ang pleadings in this action did. she ever aver her 
change of residence or donucile, although in her Mo- 
tion for Protective Order filed April 3, 1964 (X 1, 
RT 6, CT 303) tt would have been advantageous for 
her to do so; and as of April 3, 1964, she now claims 
to have resided in Nevada for the previous ten days. 

Under Pennsylvania law (which must of necessity 
determine the validity of a Pennsylvania decree), a 
domicile once established is conclusively presumed to 
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continue until the party alleging the change proves, 
by a preponderance of the evidence, that the domicile 
has wm fact changed. In re Coulter’s Estate, 406 Pa. 
402, 178 A(2d) 742 (1962); Obici’s Estate, 373 Pa. 
567, 97 A(2d) 49 (1953); and Smith v. Smith, 364 
Pa. 1, 70 A(2d) 630 (1950). See, also, Strott v. Sirott, 
wmfra, this Brief. This appellee never even attempted 
to do. 


Nor has she been aided in this respect by appellant, 
who steadfastly asserted her Pennsylvania residence 
and domicile in all relevant pleadings in the Pennsyl- 
vania divorce action (X 1, RT 6, CT 293) and in his 
equity suit seeking an injunction (X 2, RT 6, OT 
180-182, 185). 

Moreover, she was still actively pursuing her 
Pennsylvania action on May 1, 1964, when her Motion 
for Protective Order was continued by the Pennsyl- 
vania Court for the taking of depositions (X 1, RT 
6, CT 301). 

On May 1, 1964, then, the Pennsylvania Court had 
jurisdiction over the subject matter because appellee 
had submitted that subject to a Court of a jurisdic- 
tion competent to consider it; over the appellant, by 
personal service of process; and over appellee herself 
by virtue of her voluntary submission. 


It is almost axiomatic that when one state Court 
acquires jurisdiction of the subject matter of the case, 
no Court of coordinate Jurisdiction will interfere with 
its action, or entertain a second suit involving the 
same subject matter, subject only to the qualification 
that in the first suit, the party who would be plaintiff 
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in the second case (here, the appellee) is afforded an 
adequate and complete opportunity for adjudication 
of her rights. This is unquestionably the law of 
Nevada. Mendive v. Third Judicial District, 70 Nev. 
51, 56, 253 P(2d) 883 (1953); Metcalfe v. Second 
Judicial District, 51 Nev. 253, 274 Pac. 5 (1929). 


In fact, by Nevada law so well established that it 
goes back more than seventy years, not even the con- 
sent of both parties will operate to divest one Court 
of its jurisdiction and confer it on another. Gamble 
v. First Judicial District, 27 Nev. 233, 246, 74 Pace. 
530 (1903); Ha parte Gardner, 22 Nev. 280, 39 Pace. 
570 (1895). 


Nevada has also held that even the Court itself 
may neither invest nor divest itself of jurisdiction by 
an erroneous ruling made in its exercise. Pacific States 
Sec. Co. v. District Court, 48 Nev. 53, 226 Pac. 1106 
(1924). 


On May 1, as we have seen, appellee was diligently 
pursuing the cause in Pennsylvania. How dare we 
presume, then, that she alone, moving unilaterally and 
actuated exclusively by self-interest, could divest the 
Pennsylvania Court of jurisdiction and confer it on 
Nevada? 


Nevertheless, just sex days later, on May 7, 1964, she 
commenced an action for divorce in Nevada, in which 
she asserted, and the Nevada Court found, that it had 
jurisdiction. 

In view of all of the foregoing, we are led to ponder 
by what legal prestidigitation this miracle was accom- 
plished. 


i) 


It is inevitable, after recital of the facts supra re- 
lating to Pennsylvania’s prior jurisdiction over both 
the parties and subject matter, that we must conclude 
that subsection (b) of the Restatement requirements 
for a valid judgment in § 429, has also been met. 


Did the Pennsylvania Decree of Permanent Injunc- 
tion comply with the requirement of subsection (c), to 
the effect that the Court must not exceed its judicial 
jurisdiction in entering such a Decree? 

Since the Court first acquiring jurisdiction has not 
merely the power but the duty to protect its jurisdic- 
tion, it may issue perfectly valid injunctions restrain- 
ing a party from proceeding on matters arising out of 
the same subject matter in other Courts. Since, how- 
ever, an injunction acts in personam against the in- 
junction defendant, that defendant, to be bound, must 
be found to be personally within the jurisdiction of 
the Court. Janney v. Janney, 350 Pa. 133, 38 A(2d) 
235 (1944). 

This finding the Court makes (under present cir- 
cumstances) on the unshakable premise that the in- 
junction defendant (the appellee here) ts already 
subject to the Court’s jurisdiction by virtue of her 
prior voluntary submission to tt of the subject matter 
still unresolved. Dorney v. Dorney, supra; James v. 
Grand Trunk Western R. Co., supra; Doerr v. Warner, 
247 Minn. 98, 76 NW(2d) 505 (1956); Bedient v. 
Bedient, 74 N.Y.S.(2d) 456, 190 Mise. 480 (1947) (a 
case remarkably similar to the instant case in its 
factual background). Accord, State Tax Commission 
v. Cord, 81 Nev. 403, 404 P(2d) 422 (1965). 
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In Dorney v. Dorney, supra, a husband brought an 
action for divorce in New Hampshire and subsequently 
moved to dismiss the same. He then filed a divorce 
suit in Nevada. His wife filed a cross-petition for sep- 
arate maintenance in the New Hampshire suit. Shortly 
thereafter, the husband was awarded a Nevada decree, 
no personal service on his wife having been made, nor 
did she appear in the suit. Under this decree, the hus- 
band was obliged to pay only $50 for her maintenance. 
In the meantime, the New Hampshire Court refused 
to dismiss the divorce action and entered a $250 order 
on the wife’s behalf for her maintenance. 


She subsequently sued for arrears accumulated 
under this order in the Federal District Court in West 
Virginia, which awarded her these arrears, and the 
husband appealed. 


The Circuit Court of Appeals, in its opinion, quoted 
the following language from the opinion of the New 
Hampshire Court in support of its reasoning that New 
Hampshire’s jurisdiction continued (pp. 202, 203) : 


‘The plaintiff chose his forum and submitted him- 
self to the jurisdiction of the court by seeking a 
divorce. Until the voluntary dismissal of his action 
goes to judgment, he is subject to the court’s 
jurisdiction. The defendant came into court seek- 
ing affirmative relief while the plaintiff’s action 
was still pending and while plaintiff was repre- 
sented in his action by counsel of his own choosing. 
... It has been a long standing practice to treat 
cross-petitions seeking affirmative relief as plead- 
ings in the original action. No service thereon is 
required but copies of all pleadings filed in court 
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are required to be forwarded forthwith ‘to all 
other parties to the action or their counsel’... A 
copy of defendant’s pleadings was sent to and re- 
ceived by plaintiff’s counsel at the time of their 
filing in court. Jurisdiction over plaintiff in con- 
nection with the matters contained in the cross- 
petition was thereby secured.” 


Said the Court (after referring to the above lan- 


guage) : 
‘‘The New Hampshire court held, for the reasons 
set out in its opinion heretofore quoted, that it 
did” (have jurisdiction over person of husband). 
‘“We agree. The judgment was a valid one and the 
District Court, quite correctly, held that it was 
entitled to full faith and credit in that Court. The 
judgment of the District Court is affirmed.” 
Supra, at p. 207. 


Since it is the validity of a Pennsylvania injunction 
that is being considered, however, it is Pennsylvania 
law that controls. 


Pennsylvania follows the foregoing rule, this prin- 
ciple of law being understood and applied to situations 
identical to the case at bar. 


In Weng v. Wenz, 400 Pa. 397, 162 A(2d) 376 
(1960), a wife sought relief in a Pennsylvania Court 
under an antenuptial agreement. Her husband ap- 
peared, and filed an answer denying the marriage, and 
then instituted an action for annulment in Maryland. 
Upon the wife’s application for an injunction to re- 
strain him from this suit, the husband attacked the 
jurisdiction of Pennsylvania to issue an injunction; 
and when it was granted, he appealed. Said the Court: 
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“Tt is plain enough that Wenz, by his answer to 
the Complaint in Lehigh County, voluntarily put 
the validity of his marriage to the plaintiff in 
issue there and by subsequently instituting suit 
in the Maryland Court, for annulment of the 
marriage, contumaciously attempted to circum- 
vent and subvert the authority and jurisdiction 
of the Lehigh County Court. In such cireum- 
stances, a court has not only the power but the 
duty to thwart such an undertaking by a restrain- 
ing order adequate to the circumstances ... In 
such a case it may restrain a party from prose- 
cuting a subsequent suit in another jurisdiction, 
whether the objects of the two suits are the same 
or not, if the effect. of the second suit is to with- 
draw from the court first acquiring jurisdiction 
a part of the subject matter of the first suit...” 
Accord, 43 C.J.S., Injunctions, § 49, p. 499. 


In Rothman v. Rothman, 424 Pa. 406, 228 A.(2d) 
899 (1967), a case on all fours with the case at bar, 
the husband, a defendant who had appeared by coun- 
sel and filed an answer to a Pennsylvania, action for 
divorcee, went. to Nevada and instituted a Nevada ac- 
tion for divorce. Pennsylvania, on his wife’s applica- 
tion, promptly enjoined him under the same principle. 
On appeal the Supreme Court affirmed and approved 
the Wenz rule, the Court stating (at 408, 9): 

“The court (below) based its conclusion on our 


decision in Wenz v. Wenz, 400 Pa. 397, 162 
he. (2d) 3976 (196008. a 


We hold that Wenz is controlling in this situa- 
tion, and that the language of Rule 1503(a) (2) 
is consistent therewith. That rule states that: 
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‘|. .a judgment, order or decree shall not bind 
a defendant personally unless he is served within 
the County, or within the Commonwealth in con- 
formity with Rule 1504(b) or unless he appears 
or otherwise submits himself to the jurisdiction 
of the Court” (Emphasis supplied). We agree 
with the conclusion of the court below that it had 
twice obtained jurisdiction over appellant, in the 
divorce action and the action for support, in mat- 
ters dealing with the marital affairs of the par- 
ties. The couit, therefore, was justified in assum- 
ing jurisdiction in the equity proceeding, and we 
need not, nor do we, decide the propriety of the 
attempted service of process. Inasmuch as appel- 
lant had submitted himself to the jurisdiction of 
the court in the previous actions, its decree in the 
equity action may properly bind him.” 


Appellant respectfully urges that the Wenz and 
Rothman cases not only apply here, but their reason- 
ing carries the force of a legal imperative: to hold 
otherwise would open a veritable Pandora’s Box to 
the chicanery of every evasive party who seeks to 
benefit by circumventing the jurisdiction of our 
Courts. She may conceal her residence and claim she 
doesn’t live there, hoping the Court will decide she 
has not been served. She may claim she has moved 
to A; her agent may claim she has moved to B; while 
in fact she has moved to C and concealed herself, 
hoping for the same result. The variations on these 
devices are virtually endless, being limited only by the 
ingenuity of the person involved to confuse the 
Courts, the issues, and the opposing party. 
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3. The fact that Pennsylvania herein entered a 
Decree of Injunction in Equity rather than a judg- 
ment at law in no way extinguishes or diminishes its 
right to recognition as a valid judgment under the 
Restatement rule, § 4380 hereinabove set forth, if it 
otherwise qualifies. 

‘‘An order, judgment, or sentence of a court of 
chancery is commonly termed a ‘decree’. It is 
just as binding on the parties and conclusive as 
to the matters in controversy as is a judgment of 
a court of law; no distinction is to be drawn be- 
tween the one and the other.’ It may be presumed 
that a chancellor in a matter over which he had 
jurisdiction made a proper investigation as to the 
truth of the allegations contained in an applica- 
tion made to him. 

... A decree is final if it disposes of the cause or 
a part thereof, reserving no question or direction 
for future determination.” 19 Am.Jur. $406, pp. 
278, 279, citing Beasley v. Texas & P.R. Co., 191 
U.S. 492, 24 S.Ct. 164, 48 L.ed. 274 (1903). 


Pennsylvania law has been in accord with both 
parts of the above principle for many years. Kvans 
v. Tatem, 98. & R. 252, 11 Am.Dec. 717 (Pa. 1823); 
Sundhem v. Beaver County B. & L. Ass’n, 140 Pa. 
Sup. 529, 14 A.(2d) 349 (1940). 

The Decree of June 24, 1964 permanently enjoining 
appellee from prosecuting her Nevada divorce action, 
enter alia, is emphatically urged by appellant to be a 
valid and final decree in accordance with the above 


2Citing Hopkins v. Lee, 19 U.S. 109, 5 L.ed. 218 (1821). 
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definition. The Learned Court below, for reasons 
which we will examine in a moment, held it to be 
‘provisional and not .. . final” (CT 161). The face 
of the decree itself would certainly strongly suggest 
finality, stating flatly “‘It is Ordered and Decreed that 
a permanent injunction be and is hereby entered, 
herewith, against defendant .. . permanently enjoin- 
ing and restraining her” from doing any one of six 
prohibited acts (all of which she has in fact done). 
It is difficult to imagine language more final in tone 
or spirit than this. 

The generally accepted definition of a Permanent 
Injunction may be found in 43 C.J.S., Ingunctions § 3, 
p. 408: 

‘‘A perpetual or permanent injunction is one 
granted by the judgment which finally disposes of 
the injunction suit. It forms a part of the judg- 
ment in a hearing on the merits, and it can prop- 
erly be ordered only on the final judgment. Jn- 
junctions of this class are in no sense provisional 
remedies, but are always, and must be, final re- 
lief.” 


Accord, Jackson v. Bunnell, 138 N.Y. 216, 21 NE 
79, 80 (1889) ; Sheridan County Electric v. Ferguson, 
124 Mont. 548, 227 P(2d) 597 (1951); Olsen v. Leith, 
71 Wyo. 316, 257 P(2d) 342 (1953). 

Moreover, such a decree remains in force by its own 
nature. NDURB v. Star Metal Mfg. Co., 187 F(2d) 
856 (3 Cir. 1951). 

There is no question that the old Federal test of 
finality was ‘‘the face of the judgment.” Haseltine v. 
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Central Bank of Springfield (No. 1), 183 U.S. 180, 22 
S.Ct. 49 (1901); Gulf Refining Co. v. United States, 
269 U.S. 125, 46 S.Ct. 52 (1925); and Moore v. Cot- 
ton Exchange, 270 U.S. 593, 46 S.Ct. 367 (1926). 


If, by this test or by any other involving a reading 
of the entire record, it is clear that the Pennsylvania 
Equity Court, after setting a hearing date of which 
all parties had reasonable notice (X 4, RT 8), adju- 
dicated all the averments of appellant’s complaint and 
gave him by this decree every item of relief he sought 
(X 2, RT 6, C'T 185, 186, 244, 245), why does the Court 
below decide that it is provisional? 


Because it ‘‘was issued in aid of the jurisdiction of 
the Pennsylvania divorce court.” (CT 161). 


Appellant respectfully submits that, under the law, 
this reason is without merit. 


On this subject, a present judge of the Third Cir- 
euit Court of Appeals and a nationally recognized 
authority on Marriage and Divorce, makes the follow- 
ing observations: 

‘“The power of a court of equity to enjoin a per- 
son within its jurisdiction from prosecuting an 
action in the courts of another jurisdiction, is 
now a well recognized field of equity jurispru- 
dence. The basis for the intervention of equity 
in such suits is usually said to be the suppression 
of vexatious litigation, the prevention of injustice 
by the furnishing of adequate relief, the avoid- 
ance of multiplicity of suits and the protection 
of w jurisdiction already attached in a suit pend- 
mg or a Judgment already entered. 
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“This power of equity is not novel. Indeed, in- 
Junction against proceedings at law was the very 
channel by which equity emerged as a distinct 
system of jurisprudence. It was because of the 
practice of the chancellor in granting injunctions 
against the institution of common law actions and 
the enforcement of common law judgments, that 
the historic struggle between equity and law 
reached its greatest height, a struggle which 
lasted for nearly two centuries until confirmed in 
favor of equity by a royal decree in 1616. 


“The power of a court to enjoin proceedings in 
another court has been recognized by the Su- 
preme Court of the United States and is a part 
of the federal law.’ It has been adopted in the 
Restatement of Conflict of Laws*; and it has for 
a long time been recognized in Pennsylvania.’ 


‘*... This equitable remedy, by which oppressive, 
vexatious or unfair resort to a foreign tribunal 
is enjoined in equity, is of special value in di- 
vorce proceedings. In such eases, the exceptional 
requirement that resort to the courts be limited 
to the jurisdiction of the domicile, invites the 
proverbial frequent attempts at circumvention. 
This pressure has been so pronounced that in the 
face of it a small number of states have aban- 
doned the generally strong social policy against 
divorce and opened their borders as a refuge for 
persons seeking an easy severance of thelr mar- 


8Citing Cole v. Cunningham, 133 U.S. 107, 10 8.Ct. 269, 33 L.ed. 
538 (1890) and other cases, particularly Crosley Corp. v. Hazle- 
tine Corp., 122 F(2d) 925 (1941). 

4896. “A state ean exercise through its courts jurisdiction to 
forbid a party, who is subject to its jurisdiction, to do an act in 
another state.” 

5Citing many cases going back to 1897. 


riage ties. In these states, formal obeisance is 
rendered to requirements of domicile and juris- 
diction and even of limited statutory grounds for 
divorce, but so loose is the practice and so certain 
the favorable decree, that the judgments of their 
courts are with good reason regarded by their 
sister states as the fruit of unfairness and un- 
truth and to be credited with but the barest. mini- 
mum of recognition. In view of this, equity juris- 
diction in the prevention of such unjust or fraud- 
went divorce suits is of mnereasing importance. 
“The general jurisdiction of equity to enjoin di- 
vorce proceedings has now been firmly recognized 
in a growing number of states.” 

3 Freedman, Jarriage and Divorce in Pennsyl- 

vana, § 804, pp. 1483-5 (2nd Ed. 1957). 


Since basically, every injunction to restrain action 
in another state is “‘in protection of the jurisdiction” 
which issued it (as the foregoing analysis so suc- 
cinctly reveals), does the Court below mean to suggest 
that every such injunction is provisional, and by its 
nature, cannot become permanent and final? Such an 
inference on our part is scarcely permissible, since it 
would involve the adoption of a novel principle of 
law at flat variance with the entire body of decided 
law on the subject. 


Does the Court below, instead, regard merely this 
injunction to be ‘‘provisional” for reasons other than 
the foregoing one? If so, we search in vain for a sin- 
gle document, record or bit of testimony, or any stated 
reason arising therefrom, in support of the Court’s 
conclusion in this regard. Against this void must be 
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placed not only the plain unambiguous language of 
the decree itself; the circumstances under which it 
issued purstiant to hearing (X 2, RT 6, CT 177, 217- 
245), its undeniable adjudication of the matters pre- 
sented to the Pennsylvania chancellor for determina- 
tion, and the categorical character of the relief granted 
(X 2, RT 6, CT 244, 245). To these we must add, in 
addition, the legal authorities defining a permanent 
decree. 


Finally, however, we must note the authority of a 
line of Federal cases of appellate jurisdiction, whose 
ruling effectively precludes the Court below from in- 
ferences of its choice, supported or otherwise, as to 
the finality of this decree. The case of Desjardins v. 
Desjardins, 308 F(2d) 111 (6 Cir. 1962), which is 
typical, holds that where a decree of one state is the 
basis for action in the Federal Court of another (this 
case precisely), the Federal Court 7s obliged to look 
to the law of the state entering the judgment to de- 
termine whether it 1s final. Under this test, no fur- 
ther problem can exist: in Pennsylvania, this decree 
is final. See Pennsylvania cases cited supra, this 
Brief. 


As such, then, it completely qualifies as a valid 
judgment under the Restatement, Conflict of Laws, 
§ 429 rule and accordingly will be recognized, not 
merely as imposing a duty to obey it on the party 
against whom it was rendered, but ‘‘as determining 
... the status of the parties” (since that, too, was the 
purpose of the decree). See Restatement, Conflict of 
Laws, § 4380, supra. 
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More specifically, under the unequivocal mandate 
of the Supreme Court of the United States in Sutton 
v. Leib, 342 U.S. 402, 72 S.Ct 398 (1952) (a case 
which is, as will be shortly established, on all fours 
with the case at bar on all material facts), the Penn- 
sylvania decree is entitled to Full Faith and Credit 
everywhere, in Nevada as well as Pennsylvania— 
even if this means that the Nevada decree must be 
stricken as void. 

For this reason, it is respectfully submitted that 
the Learned Court below committed basic error when 
it first considered, passed upon, and accepted as valid 
the Nevada decree of divorce, as it were, @ priori: 
i.c., Without giving any previous consideration to the 
effect of Pennsylvania’s decree on the Nevada pro- 
ceedings, under the Full Faith and Credit clause and 
the doctrine of res judicata, The Court thus ignored 
the caveat contained in Hanson v. Denckla, 357 U.S. 
235, 256, 78 S.Ct. 1228, 1241 (1957) that ‘‘the rule 
of primacy to the first final judgment is a necessary 
incident to the requirement of Full Faith and Credit.” 


Without such previous attention, the Court could 
(and did) find in appellee’s favor on the only issue 
of fact present in the case: appellee’s domicile be- 
tween March 25 and May 7, 1964—a subsidiary issue 
which cowd only become of controllmg importance 
if there was no Pennsylvania decree the validity of 
which as to Full Faith and Credit required prior de- 
termination. 


However, as we have exhaustively established supra, 
we do have a valid final decree emanating from Penn- 
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sylvania with which both the Nevada state Court on 
July 6, 1964 and the Learned Court below on July 31, 
1967 had to cope—before the Nevada divorce action 
could be considered on its merits. The problem now 
becomes, What issues are barred in Nevada as res 
judicata by the operation of the Full Faith and Credit 
clause ? 


The Court below based its attack on jurisdiction. Its 
rationale is that if appellee is personally subject to the 
jurisdiction of the Pennsylvania Court under the 
theory of the Rothman case, the decree is provisional; 
if she is not, then under the theory as it understands it 
of a recent Pennsylvania case* (of which it gives no 
facts), no findings of a Pennsylvania Court as. to sub- 
ject matter would be binding on us here. 


Since it has already been shown that appellee was 
indeed personally subject to the jurisdiction of Penn- 
sylvania under the Rothman rule, and the decree en- 
tered against her was nevertheless a final valid 
judgment, we are forced to conclude (at the very least) 
the following: that she may not proceed with her Ne- 
vada divorce action personally; that she may not. per- 
mit or cause her agents to do so; that she may do 
nothing but instruct her agents to discontinue said 
action (see Pennsylvania Decree of Permanent In- 
junction, clause (e) (X 2, RT 6, CT 12)). A Court 
properly extending Full Faith and Credit to this 
Decree would accordingly find appellee to be an in- 
competent witness in the subsequent cause brought 


6March Estate, 426 Pa. 364, 231 A(2d) 168 (1967), which will 
be examined infra. 
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before it; and would most certainly suggest to her 
counsel that they discontinue the action on her behalf. 
As Officers of the Court, it may be presumed they 
would do so. In any event, no divorce would issue, and 
even if it did so, it would be void for lack of a com- 
petent record. 


For these reasons, it is respectfully urged that a 
final decree binding appellee is dispositive of all issues 
in the case at bar and dictates the relief sought by 
appellant: (1) that Full Faith and Credit be afforded 
to the Pennsylvania decree, and that appellee be held 
to be bound thereby; and (2) that, as a consequence, 
the Nevada divorce decree be declared void, and her 
subsequent marriage as bigamous. Nevada holds biga- 
mous marriages to be void. Poupart v. District Court, 
34 Nev. 336, 123 Pac. 769 (1912). 


But even if the foregoing were not so, it does not 
necessarily follow that the Nevada Court will acquire 
jurisdiction over the subject matter to grant a re- 
sultant divorce, because the Pennsylvania injunction 
cannot preclude it from doing so. Nevertheless, this 
is the position taken by the Court below in its opinion, 
relying for its authority on 24 Am.Jur.(2d), § 1010, 
p. 1152. Appellant is obliged to point out that ex- 
amination of this section szpra reveals a formidable 
caveat to the expressed rule on the very next page: 24 
Am.Jur.(2d) § 1010, p. 1153: 

‘““Tt would seem that if the defendant in the in- 
junction suit, after commencing a divorce suit” 
(in another jurisdiction) ‘‘is served personally 
within the injunction state or appears in that ac- 
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tion, and the court determines that the defendant 
has not established a domicile in the divorce state, 
this deternunation of fact ts res judicata in the 
divorce action.” 


For this proposition reference is made to another 
section (S 972). 

24 Am.Jur.(2d) § 1008, pp. 1149, 1150, clarifies the 
status of the law regarding service on the injunction 
defendant who has already subjected himself to the 
jurisdiction of the injunction Court by pointing out: 

‘“Where a wife has sued for a separation and the 
court has jurisdiction in personam over the hus- 
band, and the wife files a motion for an injunction 
after the husband has gone to another jurisdiction 
to obtain a divorce, the notice of the motion may 
be served on the attorney for the husband; it is 
not necessary to serve the husband within the 
state on a motion for an injunction.” 


This section bases this comment on Garvin v. 
Garvin, 302 N.Y. 96, 96 NE(2d) 721 (1951). To this 
appellant adds, Accord: Dorney v. Dorney, supra; 
Wenz v. Wenz, supra; Rothman v. Rothman, supra; 
and Bedient v. Bedient, supra. 


It is Am.Jur.(2d) § 972, p. 1109 which finally and 
irrevocably explodes the theory relied on by the Court 
below to retain for Nevada jurisdiction to grant a 
divorce in spite of the Pennsylvania injunction: 

‘So, too, where a court, on collateral attack, holds 
that a foreign divorce is void, the matter is res 
judicata between the same parties upon a second 
attack in another jurisdiction.” 
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The authority for this principle is Sutton v. Leb, 
342 U.S. 402, 72 S.Ct. 398 (1952). This famous case, 
one of the more recent of those Supreme Court deci- 
sions which have spelled out the implications of the 
Williams v. North Carolina rule, has elicited the fol- 
lowing comment and analysis from Freedman :’ 

‘The coincidence of jurisdiction with full faith 
and credit has come to affect the validity m the 
decree-granting state of a divorce not entitled to 
full faith and credit elsewhere. In the second 
Williams case and the Hsenwein case the divorces 
were refused recognition because North Carolina 
and Pennsylvania, respectively, found that the al- 
leged domicile in Nevada was not bona fide. But 
there was no implication in either case of the in- 
validity of the decree in Nevada. And so it was 
assumed that the recent decisions of the Supreme 
Court of the United States left unimpaired the 
validity of a divorce—and a subsequent remar- 
riage—in the decree-granting state. The problem 
was decided by the Supreme Court of the United 
States in Sutton v. Lewb.” 


As briefly as possible, the facts were as follows: W 
obtained a divorcee in Illinois with permanent alimony 
as long as she remained unmarried. She later married 
X in Nevada, he having gotten that day a divorce in 
an ex parte proceeding. Shortly thereafter, X’s first 
wife, who still lived in New York and had neither been 
served nor appeared in Nevada, brought a separate 
maintenance proceeding in New York against X, who 
defended. This resulted in a decree in her favor de- 


73 Freedman, Marriage and Divorce in Pennsylvama, § 787, p. 
1488 (2d Ed. 1957), 
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elaring X’s Nevada divorcee ‘‘null and void.” As soon 
as X was served in this suit, W ceased living with him, 
and shortly thereafter brought against X in New York 
an action for annulment of their marriage. Once again, 
X appeared and the annulment was granted on the 
ground that X had a wife living at the time of the 
marriage. W now claimed in Illinois that alimony 
from) her first husband was not terminated by her 
marriage, because it had been annulled by the New 
York decree. 


The District Court entered summary judgment for 
W’s first husband and the Circuit Court of Appeals af- 
firmed on the ground that X’s divorce and hence his 
remarriage, were valid in Nevada. The Supreme 
Court reversed, stating at 408, 409 (allowing ourselves 
the liberty of substituting the above letters for 
names) : 


““W and X subjected themselves to the jurisdic- 
tion of the New York Court and its decree an- 
nulling their Nevada marriage was entered, so far 
as this record shows, of the parties and the subject 
matter. The burden is upon one attacking the 
validity of a judgment to demonstrate its in- 
validity.* That judgment is res judicata between 
the parties and is unassailable collaterally.” As 
both parties were before the New York court an- 
nulment of their Nevada marriage ceremony is 
effective to determine that the marriage relation- 
ship of W and X did not exist at the time of 
filing the present complaint (of W) in Illinois 


8Barber v. Barber, 323 U.S. 77, 86; Cook v. Cook, 342 U.S. 126, 
128. 


9Treinies v. Sunshine Mining Co., 308 U.S. 66, 76-78. 
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for unpaid alimony. The effect in Lllinois of the 
New York declaration of nullity on the obligation 
for alimony is a matter of Illmois law herein- 
after treated. The New York annulment de- 
termines the marriage relationship of W and X, 
just as any divorce judgment determines such re- 
lationship. If the Nevada court had had jurisdic- 
tion by personal service in the state or 
appearance in the case of X and his first wife, its 
decree of divorce would have been unassailable 
in other states.*° So as to the New York decree 
annulling the marriage, New York had such juris- 
diction of the parties and tts decree is entitled to 
full faith throughout the Nation, in Nevada as 
well as Illinois. 

“The New York wvalidation of the Nevada 
decree of X and lus first wife stands in the same 
position. As the first wife was neither personally 
served in Nevada nor entered an appearance, the 
Nevada divorce decree was subject to attack and 
nullification in New York for lack of jurisdic- 
tion over the parties in a contested action.’”” 


Since it was X who secured the ex parte Nevada 
divorce, and his first wife who attacked it collaterally 
with success in the state of her residence, by simple 
transposition of X into appellee, and first wife into 
appellant, the position of the instant parties as 
controlled by this decision is absolutely clear; and if 
we substitute for the double actions of separate main- 


10Sherrer v. Sherrer, 334 U.S. 343. 

17 reinies v. Sunshine Mining Co., supra; Milliken v. Meyer, 
311 U.S. 457, 462. 

120 90k v. Cook, supra; Williams v. North Carolina, 325 U.S. 
226; Rice v. Rice, 3386 U.S. 674. 
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tenance and annulment the equity action for an in- 
junction, which inevitably will have the same effect, 
Sutton v. Leib (insofar as our issues alone are con- 
cerned) and the case at bar are on all fours. 


It must be noted that in one respect at least the in- 
stant case is stronger for appellant than the Sutton 
case. In our case, appellant did not wait until the 
Nevada divorce had issued to do something; he pro- 
ceeded with such vigor in his attack on the Nevada 
action that he secured not merely a valid judgment, 
but the prior judgment, and it is precisely this judg- 
ment that Nevada faced on July 6, 1964. This decree, 
says Sutton, “is entitled to full faith throughout the 
Nation, in Nevada as well as Illinois.”: Supra at 409. 
The automatic result is that it operates as a bar to the 
Nevada action, which is accordingly void. This appel- 
lant specifically alleged in his Complaint in the Ac- 
tion for Declaratory Judgment. 


Nor, appellant submits, can any meaningful dis- 
tinction be drawn because in Sutton, the New York 
defendant not only appeared but fought, while in the 
instant case appellee did not actively contest. 


First of all, the judgment of a Court of general 
jurisdiction carries a presumption of jurisdiction, and 
the burden of showing lack of jurisdiction is upon 
the party so asserting. If it (the judgment) “appears 
on its face to be a record of a Court of general juris- 
diction, such jurisdiction over the cause and the 
parties is to be presumed unless disproved by ex- 
trinsic evidence, o1 by the record itself...” and the 
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burden of undermining the decree of the sister state 
“rests heavily upon the assailant.” Williams v. North 
Carolina, 325 U.S. 226, 233-4, 65 S.Ct. 1092, 1097 
(1945). See, also, Com. ex rel. McVey v. McVey, 383 
Pa. 70, 118 A(2d) 144 (1955) ; Com. ex rel. Spader v. 
Myers, 187 Pa. Sup. 654, 145 A(2d) 870 (1958). 


She was, moreover, in legal contemplation per- 
sonally in the Court, and could have litigated any 
issue she chose. Where the proceedings involved (as 
they did in the Pennsylvania equity action) questions 
of jurisdiction over both person and subject matter, 
the accepted rule is that the following adjudication is 
ves judicata on the question, since appellee had a full 
opportunity to litigate those issues. Sherrer v. 
Sherrer, 334 U.S. 348, 68 S.Ct. 1087 (1948); Coe v. 
Coe, 334 U.S. 378, 68 S.Ct. 1094 (1948); Johnson v. 
Muhlberger, 340 U.S. 581, 71 8.Ct. 474 (1951). 


In Stoll v. Gottheb, 305 U.S. 165, 59 S.Ct. 134 
(1938), Mr. Justice Reed, speaking for the Court, 
states (at 171, 172): 

“Every court in rendering a judgment, tacitly, if 
not expressly, determines its jurisdiction over 
the parties and tts subject matter... .” 


“Courts to determine the rights of parties are an 
integral part of our system of government. It 
is just as important that there should be a place 
to end as that there should be a place to begin 
litigation. After a party has his day in court, 
with opportunity to present his evidence and his 
view of the law, a collateral attack upon the de- 
cision as to jurisdiction there rendered merely 
retries the issue previously determined. There is 
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no reason to expect that the second decision will 
be more satisfactory than the first... .” 


In Johnson v. Muhlberger, supra, the defendant was 
served with process but did not appear either person- 
ally or by counsel; and his daughter, as his heir, was 
held barred on the basis of the rule supra from attack- 
ing the jurisdiction thus secured. 


Freedman, commenting on this situation, con- 
cludes :** 

‘The doctrine of non-finality of the finding of 
jurisdiction has now lost its formerly absolute 
character, and its boundaries have been reduced. 
The old rule is left to operate only where the 
jurisdictional finding is ex parte and uncontested. 
For manifestly the rule derived from the Davis, 
Sherrer and Coe cases will not be held inoperative 
merely because the defendant who appeared did 
not specifically raise the question of jurisdiction.” 
(citing Stoll v. Gottlicb, supra) “And it should 
in reason be of no significance that a party who 
had the opportumty to contest jurisdiction failed 
to do so. To fail in such a case to ratse the ques- 
tion of jurisdiction is to concede its existence.” 


Once again, Pennsylvania law is in accord. Harrison 
v. Harrison, 183 Pa. Sup. 562, 183 A(2d) 870 (1957) ; 
Collins v. Collins, 175 Pa. Sup. 214, 103 A(2d) 494 
(1954). 

Since, further, under Pennsylvania practice, suits in 
equity conform to actions in assumpsit: Pa. R.C.P. 
§ 1501: and in assumpsit actions, failure to answer an 


133 Freedman, supra, § 792, pp. 1456, 1457. 
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averment in the Complaint upon proper notice to 
plead thereto is an admission of the same: Pa. R.C.P. 
§ 1029(b): it follows automatically that appellant’s 
undenied averments of appellee’s Pennsylvama resi- 
dence and domicile in Paragraphs 3, 4, 7, 8 and 14 of 
his Pennsylvania Complaint seeking an injunction and 
carrying such notice (X 2, RT 6, CT 180-181, 185, 192) 
are thereby adnutted by appellee. 


The foregoing, appellant respectfully submits, is his 
view of the assertion of the Court below, based on 24 
Am.Jur.(2d) § 1010, p. 1152, that even if the injunc- 
tion were personally binding on appellee, it “cannot 
operate to preclude the Nevada divorce court from 
acquiring jurisdiction of the subject matter and grant- 
ing a valid divorcee.” (CT 160). 

The opinion of the court below admits that the 
Nevada court had no personal jurisdiction over appel- 
lant in the Nevada divorce action (CT 157). Since that 
same court was likewise barred, by res judicata, from 
finding that appellee was domiciled in Nevada, it is 
submitted that it becomes not merely difficult, but. im- 
possible, for Nevada to have granted a “‘valid” divorce, 
since it had no jurisdiction over either party. Under 
such circumstances, it has always been the law in this 
country that the court itself is without jurisdiction to 
affect the marriage status. Bell v. Bell, 181 U.S. 175, 
21 S.Ct. 551 (1901) and many other cases; Restate- 
ment, Conflict of Laws, § 111; see, also, annotations in 
105°A.L.R. 817 (igao)s 


In fact, even the physical presence of plaintiff and 
an appearance entered by the defendant in a court 
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barred, by the presence of some constitutional require- 
ment not met (as here, Article IV, Section 1 and the 
resultant res judicata) from finding at least one of the 
parties to be domiciled therein, results in a deeree 
which violates the Fourteenth Amendment as lacking 
in Due Process of Law. Alton v.'Alton, 207 F(2d) 667 
(3 Cir., 1953); Granville-Snuth v. Granville-Surith, 
214 F(2d) 820 (3 Cir., 1954). 

Appellant respectfully urges, however, that the 
Learned Court below, in arriving at certain other basic 
findings of fact, drawing inferences therefrom, and 
arriving at certain conclusions of law, committed 
fundamental error. These will each be noted as briefly 
as circumstances permit. 


A. Even in validating the Nevada decree by the 
factual finding that appellee was a bona fide domi- 
ciliary of Nevada after March 25, 1964, the opinion is 
illuminating, serce not one item of evidence ts adduced 
m that opinion to support the finding. 


The testimony of appellee (on which that finding 
was necessarily based) however, was as follows: that 
she went to Nevada on March 24, 1964, on the advice 
of her Pennsylvania attorney (R'T 12) for the purpose 
of securing a divorce (RT 12), her Pennsylvania 
attorney having previously arranged to have her 
represented by Nevada counsel (RT 12); that she put 
up at a motel (R/T 11) under an alias she had never 
previously used (RT 12), because she didn’t want her 
husband to know where she was (RT 16, 27), and 
commenced her Nevada action on May 7, 1964 (RT 
13), the first day available to her under Nevada law; 
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that she spoke to her Pennsylvania counsel the first 
week she was in Reno (RT 22); that she knew she 
was involved in marital proceedings in Pennsylvania 
when she left (RT 12); and that George Sirott (her 
present alleged husband, who appellant had averred 
in a Pennsylvania pleading filed on February 26, 1964 
to be her paramour and a wealthy man) (X 1, RT 6) 
had his business in Camden, New Jersey (RT 20), to 
which Riverton, New Jersey is “very close” (RT 20). 


She was then confronted with four letters, all in 
her own handwriting (X 15-18, R'T 13-15, 18, 19) all 
postmarked from either Camden or Riverton, New 
Jersey, the postmarked dates being, respectively, 
March 31, April 28, May 6, and May 6, 1964 (X 15- 
18). She admitted mailing the March 31, 1964 letter 
(RT 14), but claimed (after making the admission as 
to the first letter) that she mailed the balance to New 
Jersey. She admitted that on both the March 31 and 
April 28 letters she had written as the return address 
the one known to be her home in Pennsylvania (RT 
20, 21), the same address she averred in commencing 
her Pennsylvania divorce action (X 1, RT 6). She 
then was questioned concerning depositions she had 
given only 5 days before trial, i.e, on July 26, 1967 
(R'T 26) in which she had testified she had written no 
letters during her stay in Reno prior to the divorce 
(RT 23) and during that time she did not use her 
Pennsylvania address on any letters (RT 24). She 
further testified that her children had remained with 
appellant after the parties separated (RT 29) and 


14X 16 is an envelope only. 
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that she had prosecuted him for ‘‘stealing” her clothes 
at that home after the separation, in Pennsylvania 
(RT 29). She claimed friendly relations with her 
father, with whom appellant did not live (RT 27, 28) 
but he was the recipient of one of the May 6 letters 
postmarked Camden, New Jersey (X 18, R'T 19). In- 
spection of this document reveals no reference to Reno 
(X 18). She married Sirott the same day she got her 
divorce (RI 30) at which ceremony her Nevada 
counsel were her witnesses (X 12, RT 18). 


The foregoing represents the sum total of the evi- 
dence most favorable to appellee, her own testimony ; 
yet it will be noted that the testimony surrounding the 
letters necessarily involved her in perjury. 

On July 26, 1967 she had testified under oath that 
while in Reno prior to her divorce she had not only 
not used her Pennsylvania address on any letters, she 
had written no letters at all (RT 23, 24). It follows 
that if this statement is true, if she did not write these 
letters in Reno, she was not in Reno on March 31, April 
28 and May 6, 1964. Since, however, Nevada law re- 
quires (as we know) six weeks continuous physical 
residence within that state before an action for divorcee 
ean be instituted, and all these dates are within this 
period, she felt obligated to testify that she was there. 
The statements being clearly contradictory, one of 
them must be a lie. 


Appellant has always contended that appellee was 
then living at 13855 Overbrook Road, Montgomery 
County, Pennsylvania, and frequently commuted 
thence to Camden, New Jersey, the location of Sixrott’s 
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business (R'T 20) (a distance of some 20 miles, as a 
map of the area will indicate). If this was so, then the 
presence of her return address in Pennsylvania on two 
envelopes, written in her own hand, and the postmarks 
from Camden and Riverton, New Jersey are easily 
explained—but in this event, she was not in Reno 
during this period. 


Even without the letters, there is little doubt what a 
Pennsylvania Court would have held. In Com. ex rel. 
McVey v. McVey, supra, the Court reviews the facts 
therein (at 73-75) : 

‘‘(Defendant) admitted that his primary reason 
for moving to Nevada was to obtain a divorce; on 
the very day of his arrival in Las Vegas he con- 
sulted an attorney whom he had previously re- 
tained for that purpose, and he started proceed- 
ings immediately after the required six weeks’ 
residence. While the motive that impelled him to 
seek the new domicile 1s not in any sense conclu- 
sive it does constitute an important factor to be 
taken into consideration in determining whether 
he really intended to make his home in Nevada. 
When he came to Las Vegas he took a room in a 
private dwelling; there he was joined by his for- 
mer secretary, whom he married five days after his 
divorcee was granted; the wife had claimed in the 
Florida divorce action that this secretary was the 
cause of their domestic difficulties.” 


The recital of facts supra differs in three respects 
from the case at bar: (1) Appellee went to Reno, not 
Las Vegas; (2) she took a room in a motel, not a 
private dwelling; (3) she married the man claimed to 
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be the cause of the marital difficulties the same day 
the divorce was granted her, not five days later. Ap- 
pellee can hardly claim these distinguish her case from 
the cited one in a manner favorable to her. 


The AfeVey defendant also surrounded himself, 
after the decree, with various indicia of domicile: 
opened a bank account, had a phone listed in his own 
name, etc., and remained in Nevada for some time 
thereafter. The Court, remaining undeceived, held that 
he did not secure a bona fide divorce and explained: 

‘“‘This was because the superficial indicia of domi- 
cilary intent were outweighed in the total factual 
picture by the unavoidable inference that, having 
gone to Nevada for the sole purpose of securing a 
divorce and marrying his former secretary, (he) 
undertook to work there at casual and temporary 
jobs merely while marking what he considered 
sufficient time to give color to his alleged acquisi- 
tion of a bona fide domicile.” 


Since various aspects of the instant litigation have 
continued for over three years, and Sirott, never hay- 
ing relinquished control of his flourishing New Jersey 
operations, has ample means to do, he can afford addi- 
tional time to continue to ‘‘give eolor”’ to such 
‘‘domicile.” 

A recent case emanating from the same Pennsyl- 
vania Court that issued the injunction in the ease at 
bar has peculiar relevance to our inquiry at this point. 
In Sirott v. Sirott, 85 Montg. L.R. 228 (Pa. 1965), 
the husband, without instituting any prior action in 
Pennsylvania, commenced a Nevada action for divorce. 
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His wife, at the Pennsylvania domicile (who had never 
been served or appeared in the Nevada action), 
promptly secured an ea parte preliminary injunction 
to restrain him from proceeding with this action, send- 
ing him a notice of same (which he received) before 
he secured his decree of divorce in Nevada. At hearing 
on the injunction, the wife sought and obtained a 
ruling that her husband was in contempt, with the 
resultant issuance of a bench warrant. The husband, 
who had neither appeared nor answered at this hear- 
ing, then filed Preliminary Objections raising the 
question of jurisdiction. She filed an Answer thereto 
denying his claim of a new Nevada residence and 
domicile, but the husband did not support his allega- 
tions with any testimony. 


Since the husband, as noted supra, had not sub- 
mitted his marital status previously to this Court, he 
could only be subject personally to the Court’s juris- 
diction if still a resident of Pennsylvania; and the 
Court accordingly directed its attention exclusively to 
this problem (at p. 230): 

“The cases require that the court make a deter- 
mination that the defendant is a domiciliary of 
Pennsylvania: Wallace v. Wallace, 371 Pa. 404 
(1952) ; Smrth v. Smith, 364 Pa. 1 (1950). It is the 
court’s conclusion that defendant has not effec- 
tually terminated his residence in Montgomery 
County, Pennsylvania. He is therefore subject to 
the jurisdiction of this court for the purposes of 
this action. The words of Justice Drew in Sith 
v. Snuth, supra, at page four, are applicable here: 
‘It is not disputed that defendant was for some 
years a Pennsylvania domiciliary. That domicile 
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having been shown to exist, it is presumed to con- 
tinue until another domicile is affirmatively 
proven, Pusey’s Hstate, 321 Pa. 248, 184 A. 844; 
Price v. Price, 156 Pa. 617, 27 A. 291. The burden 
ts on the one alleging a change of domicile to 
prove residence in a new locality and the intention 
to make that his permanent home: Barclay’s Es- 
tate, 259 Pa. 401, 404, 103 A. 274; Chidester v. 
Chidester, 163 Pa. Sup. 194, 196, 60 A(2d) 574; 
Reimer v. Reimer, 160 Pa. Sup. 509, 513, 52 A(2d) 
357; Alburger v. Alburger, 138 Pa. Sup. 339, 10 
A(2d) 888.’ ” 


We note at once that the principles invoked by the 
Court are such a basic part of Pennsylvania law and 
so amply supported by decisions, that only one of the 
cases cited by appellant in support of the same propo- 
sitions is cited by the Court, which also relies on many 
others. 


Appellant suggests that a finding in the case at bar 
of Nevada domicile on such evidence is grossly against 
the weight of the same, and is of the type that pro- 
voked one Court, after reviewing similar evidence, to 
speculate that (at p. 442): 

‘“‘the therapeutic properties of the climate of our 
sister Commonwealth are marvelously stimulative 
to eredulity .. .” 

Meng v. Meng, 47 D. & C. 429 (Pa. 1943). 


B. Appellant is obliged to take vehement exception 
to two glaring misstatements of fact contained in the 
opinion of the Learned Court below because, although 
doubtless inadvertent, they give rise to inferences 
drawn by the Court concerning appellant’s good faith 


48 


in the conduct of all aspects of this involved litiga- 
tion; and those inferences cannot but be calculated to 
place him in the worst possible light before your 
Honorable Court. 


1. After noting that appellee instituted her divorce 
action in Pennsylvania on December 19, 1963, the 
Court then states that he ‘‘filed an Answer on May 
1, 1964” (CT 158). The clear implication is that 
nothing else happened in between, and that appellant 
did not bestir himself for 4144 months until, on the 
very eve of his wife’s institution of Nevada proceed- 
ings (and perhaps because he suspected this might 
occur) he then filed an Answer. 


The record discloses, however (X 1, RT 6, CT 268, 
264), that he filed an appearance and Warrant of 
Attorney on January 9, 1964; ruled his wife for a Bill 
of Particulars on that same date; on February 26, 
1964, two days after his wife petitioned for alimony, 
filed an Answer to the same averring Sirott to be her 
paramour; filed a Notice of intention to take her De- 
positions on April 2, 1964, and when confronted by her 
Motion for Protective Order, filed an Answer thereto 
on April 17, 1964. Counsel actually appeared in Court 
in connection with these motions on March 6, April 
17, and May 1, 1964. 


This is hardly the picture one visualizes in the 
opinion, but the Learned Court below feels it appro- 
priate to comment: 

‘*Hindsight persuades us that if (appellant) had 
accelerated the Pennsylvania divorce action to 
trial and final decision with vigor equal to that 
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used in bombarding appellee, her attorneys, the 
Attorney General of Nevada, and four Nevada 
District Judges with injunctive orders, he might 
have accomplished his objective of retaining an 
estranged wife within the matrimonial web.” 


Sight of the more ordinary type may lead others 
to conclude, however, that he had instituted a most 
active defense, and if the Pennsylvania matter pres- 
ently languishes, it is because appellee (who is the 
plaintiff) has, under present circumstances, no urgent 
desire to proceed, certainly not to have her deposi- 
tions taken. 


It is unfortunate that said Court below felt itself 
obliged to re-echo, in almost the same words (X 3, 
RT 7, CT 48, 161), the sentiments of the Nevada state 
Court granting the divorce on July 6, 1964 when al- 
luding to the receipt by it of the Permanent Decree 
of Injunction from Pennsylvania. Those sentiments 
were, no doubt, the product of righteous indignation 
at what it regarded as unwarranted interference with 
the performance of its duties. Under the facts of this 
case, however, they may also be viewed as mere pique 
at receipt of documents erecting an impregnable con- 
stitutional bar to a proceeding, which the Court fully 
intended to, and did, ignore in carrying its own case 
to conelusion. It could not have been the tone of the 
letters conveying the notice and Decree of Injunction 
which aroused the ire of the Court; this was respect- 
ful and not in the least peremptory, as the record in- 
dicates (X 2, RT 6, CT 231, 232); it could only have 
been receipt of the Decree itself which was so objec- 
tionable. 
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2. Appellant feels obliged to point to another 
statement contained in the opinion of the Learned 
Court below. On July 5, 1967, that Court dismissed 
appellee’s Motion for Summary Judgment in an opin- 
ion in which it stated (CT 106): “‘In neither the 
Nevada divorce action nor the Pennsylvama mjunc- 
tion action, however, did the Court have or claim per- 
sonal jurisdiction over both parties.” This observation 
is repeated in the opinion under review, and precedes 
the statement that Pennsylvania’s claim to jurisdic- 
tion over both parties and subject matter first came 
to its ‘attention on July 10, 1967.” (CT 159). 


In view of the averments contained in Paragraphs 
3, 4, 7, 8 and 14 of appellant’s Complaint in Equity 
filed in Pennsylvania on May 20, 1964, exemplified 
copies of which have been of record in the case at bar 
virtually from its inception (X 2, RT 6, @T 173), all 
of which categorically aver just such jurisdictional 
claims; and the Complaint in the Action for Declara- 
tory Judgment. itself, filed May 26, 1966 with the 
Court below (CT 2-7), in which not only appellant 
but also the Pennsylvania Court claimed such juris- 
diction in Paragraphs VIII, IX, XIII(e), XIV, 
XVI, XVIII, XX, and XXI, appellant can express 
only the most complete puzzlement as to the origin 
of the Court’s impression. 


C. The Learned Court below admits, albeit ‘‘re- 
luctantly,” as he puts it (CT 159), Pennsylvania’s 
jurisdiction over appellee’s person in this Injunction 
suit, under the authority of the Rothman case, supra. 
This reluctance stems, we are told (CT 160), from the 
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language of a letter sent by appellant’s attorney to 
appellee’s Peunsylvania divorce attorney giving notice 
of the final hearing (CT 160), which the Court con- 
strues as a tacit admission of appellant’s belief that 
such service would be ineffective, the Rothman case 
not having been decided until almost three years later. 


It is respectfully submitted that this construction 
is patently faulty, for three reasons: (1) the Roth- 
man case was itself based on Wenz v. Wenz, supra, 
decided four years before the service in question and 
certainly not unfamiliar to appellant; (2) If appel- 
lant’s counsel had not deemed that service valid, he 
would not have made it—and it was the most impor- 
tant service of all, since it is the only one the Court 
below recognized (CT 159); and (3) The language of 
the letter referred to could lead with equal force to 
the correct and true inference: that appellant’s coun- 
sel recognized that appellee’s local Pennsylvania law- 
yer was engaged in a legal maneuver that (as he 
thought) might yield appellee some tactical advantage. 

D. We must now give careful consideration to the 
Pennsylvania case of March Estate, relied wpon so 
heavily by the Learned Court below to establish that, 
apparently, the Pennsylvania Court did not, in this 
injunction action, pass on the question of a Nevada 
domicile and that, accordingly, that finding is not res 
judicata in Nevada (which can then find appellee to 
be a Nevada domiciliary and secure jurisdiction). The 
Court below claims for the facts of the March Estate 
ease a ‘‘four-squareness” with those of the case at bar 
amounting to ‘‘an almost incredible coincidence.” 


(CT 161). 
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In March Estate, 426 Pa. 364, 231 A(2d) 168 
(1967), those facts are as follows: 

March had seven children by a first marriage who 
are his sole legatees. He married for a second time 
in 1955, husband and wife separating in 1956. He 
started a divorce action in York County, Pennsyl- 
vania, at that time, which he never subsequently pur- 
sued. He and his wife never lived together following 
the 1956 separation. 


In February, 1962, March gave up his home in 
Pennsylvania; in March, 1962, he voluntarily surren- 
dered his real estate broker’s license, and in April, 
1962, he went to Nevada. On June 1, he commenced 
a divorcee action there; and on June 11, 1962 his wife 
sought, and secured, a preliminary injunction in York 
County. This, of course, was not served on March 
himself, service being made on an attorney “‘who had 
previously been employed at various times by March”; 
March himself received a notice of this injunction im 
Nevada. The opinion discloses no further progress m 
this injunction action. His wife had neither been 
served nor appeared in the Nevada action. 


March got his Nevada decree on June 29, 1962 and 
continued to reside in Nevada until April, 1963, after 
which he ‘‘lived in various other states, including 
Florida and Arkansas” (at p. 367). Apparently eld- 
erly or in ill health, he resided in Orlando, Florida 
and Hot Springs, Arkansas. He returned to Pennsyl- 
vania ‘‘on two occasions” for ‘‘very short periods of 
time” (at p. 367) prior to his ultimate return to™@ 
nursing home in York County, where he died in No- 
vember, 1965. 


€é 
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The second sentence of the opinion of the Pennsyl- 
vania Supreme Court, on review, states: “The sole 
issue on appeal is whether the Court below was cor- 
rect in holding that the Full Faith and Credit Clause 
of the Federal Constitution, Article IV, § 1, did not 
require it to honor this Nevada divorcee decree.” (at 
p. 365). 

After reviewing the foregoing facts, it carefully 
distinguishes Com. ex rel. Esenwein v. Esenwein, 348 
Pa. 455, 35 A(2d) 335 (1944) and Com. ex rel. McVey 
v. McVey, supra, on the ground that in the former, 
the record disclosed the party securing the deeree left 
the state immediately thereafter (at p. 369) and in the 
latter, that it disclosed he went to Nevada to secure 
a divorce and marry his secretary (at p. 370). The 
Court accordingly, and appellant submits, correctly, 
finds the Nevada decree valid and entitled to Full 
Faith and Credit. 


Appellant also submits there is absolutely nothing 
to be found in this opinion, either as to facts or law, 
which disturbs, limits or qualifies any of the massive 
body of case law and authorities hereinabove set. forth 
that would serve to nullify the full legal impact of the 
Rapoport Permanent Decree in the case at bar. 


Of cowrse, the “‘sole issue” the appellant could raise, 
in the March case, was the validity of the Nevada di- 
vorce decree: there was no other valid final decrec 
present in the case. 


And, as appellant has had occasion to note, almost 
at the outset (This brief, pp. 13, 14), under the wni- 
formly accepted view of the law set forth in the Re- 
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statement, Conflict of Laws, § 429(a), only a decree 
entered ‘after reasonable notice and an opportunity to 
be heard has been given to all persons to be bound” is 
entitled to recognition in other states (Restatement, 
Conflict of Laws, § 480). A preliminary injunction 
issued on an ex parte affidavit, without hearing, sim- 
ply does not qualify; but that is all the March ap- 
pellee had. 


Moreover, the opinion does not even disclose that 
the attorney notified of the entry of the Preliminary 
Injunction, presumably on March’s behalf, was his 
attorney of record in the six-year-old divorce case in- 
stituted in 1956. Under these circumstances, the 
“service” was gratuitous, since it did not even serve 
the purpose of notifying someone in authority in the 
other state of the pending proceedings. This at least 
the notifications to the Courts, in the case at bar, 
accomplished. 


What. appellant submits is the basic error of con- 
fusing the March situation with the instant facts may 
arise out of unfamiliarity with Pennsylvania proce- 
dure in these cases. 


Freedman describes the process as follows: 
‘(Plaintiff files his) complaint in equity and on 
ex parte affidavits obtains a temporary injunc- 
tion pending a hearing. The court customarily 
directs supplemental service by registered mail of 
a copy of the complaint, the temporary injune- 
tion and the order directing such service, on the 
defendant in the foreign state and on (her) at- 
torneys who represent (her) there. The regular 


15F'reedman, supra, § 805, p. 1490. 
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service is also made, pursuant to the plaintiff’s 
view of the (wife’s) residence, by leaving it at 
the address which plaintiff claims is still the de- 
fendant’s residence in Pennsylvania. Such serv- 
ice having been made, and the defendant not ap- 
pearing, it will ordinarily follow that an injunc- 
tion ultimately will issue in final form.” 


Three things in the foregoing description will be 
noted at once: (1) It does not visualize the existence 
of a current Pennsylvania action for divorce, since no 
mention is made of service on local divorce counsel. 
It is assumed that defendant has left the state with- 
out subjecting herself previously to the jurisdiction 
over the subject matter; (2) The preliminary injune- 
tion is merely temporary, pending a hearing; (3) 
After notice as described supra, and after hearing, 
even if defendant does not appear, a permanent in- 
junction issues. 

The instant injunction is final; the Mfarch was tem- 
porary. 

But (the Court below may have reasoned), the 
Rothman rationale (and Wenz) claims Pennsylvania 
jurisdiction without service; why was Jfarch not sim- 
ilarly subject. to Pennsylvania’s jurisdiction? He had, 
after all, commenced (even if he did not pursue) a 
divorce action there six years before. 

The answer, appellant suggests, lies in the specific 
language of both the Wenz and Rothman decisions. 
As actually set forth in the opinion of the Court below 
(CT 160), it is based on the thrust of the following 
reasoning: where it is clear to the Court that one 
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party, already before it on the same subject matter, 
is contumaciously attempting to circumvent and swb- 
vert its authority and jurisdiction, it will act to 
thwart that undertaking. 


Can any reasonable person, under the facts of the 
March case, find it clear that March actually went to 
Nevada in order to subvert and circumvent the au- 
thority of the Pennsylvania Court where he had 
started, and abandoned, a divorce action six years 
before, an action which was truly dormant? Appel- 
lant flatly rejects such a notion, and so, he submits, 
would any Pennsylvania Court. But that question 
was never reached in the Jfarch case, because only a 
temporary injunction was involved. 


It is for this reason that the Supreme Court of 
Pennsylvania (to the apparent surprise of the Court 
below) did not discuss the Rothman case, which it had 
decided only 57 days before: the issues were different, 
and different principles of law applied. 


Accordingly, the ‘‘ineredible coincidence” which the 
Learned Court below finds between a six-year-old dor- 
mant divorce and one in which the parties were in 
another Court siz days before, presents an analogy so 
strange as to border on the grotesque. 


E. Moreover, the critical inferences which it draws 
from the failure of the Pennsylvania Court to make 
findings of fact, and the use it makes of them (CT 
160, 161, 162): 

‘We have observed that the Pennsylvania equity 
courts made no findings of fact. None were re- 
quired as a predicate for the injunction because, 
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under the Rothman case, the basis for the in- 
junction was the pendency of the Pennsylvania 
divorce case... . For the Pennsylvania divorce 
court to have had continuing jurisdiction over 
the marital res, it need have found only that one 
of the spouses, Irvin Rapoport, was a bona fide 
domiciliary of Pennsylvania. ... Thus, the bona 
fides of Rose Rapoport’s Nevada donicile was not 
necessarily mvolved in the determination to issue 
the injunction and a finding on that issue by the 
Pennsylvania equity court is not necessarily im- 
plied. . . . We conclude that the Pennsylvania 
Courts have never adjudicated the bona fides of 
Rose Rapoport’s Nevada domicile and that” (we 
are entitled to make) ‘‘the finding we have made 
sustaining her Nevada domicile in support of the 
Nevada divorce decree .. .” 


: are categorically not permissible under the law. That 
law, unchallengeably, 1s that of Pennsylvania. The 
Court has drawn these inferences not to sustain, but 
to destroy, Pennsylvania’s jurisdiction in a case where 
that Court found, without any opposing testimony 
from appellee, that it had jurisdiction, and that it had 
such jurisdiction over both parties and subject matter. 
These inferences thus fly squarely in the face of the 
mandate concerning preswnption of jurisdiction con- 
tained in the second Walliams case (supra, this Brief). 
It also flies in the face of Pennsylvania law. 


When considering the extension of Full Faith and 
Credit to a decree of a sister state, the Court is not 
permitted to examine wmto the reasons which moved 
the Court issuing the decree to rule as it did. In re 
Higbee’s Estate, 372 Pa. 233, 93 A(2d) 467 (1953). 
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F. One final observation: The Court below has 
noted, correctly, that real estate in Pennsylvania— 
the marital domicile which is the home of appellant 
and his children—will be affected. It will, in fact, be 
subject to partition and sold. For this additional 
reason, appellant contends, the validation of this 
void Nevada decree constitutes a violation of the 
Fourteenth Amendment, in that it will deprive him of 
property without Due Process of Law. 


That appellee (although she admitted she knew 
these facts) brought neither the existing Pennsyl- 
vania divorce action nor her activities up to May 1, 
1964 therewith, to the attention of the Nevada Court, 
is beyond question. Proof that the Nevada state 
Court, its clerk, her attorney (as in all states, an of- 
ficer of the Court) and she herself, had knowledge of 
the Pennsylvania Injunction of June 24, 1964 when 
she entered the Reno Court on July 6, 1964, is not only 
beyond question, but overwhelming. 


CONCLUSION 

For all of these foregoing reasons: that the Penn- 
sylvania decree was a valid final judgment, and as 
such, was entitled to Full Faith and Credit under 
Article ITV, $1 of the Constitution of the United 
States; that, moreover, it was the prtor valid judg- 
ment, and thus served as a bar to any Nevada pro- 
ceedings on the same subject matter as res judicata; 
that the subsequent Nevada decree was void for lack 
of jurisdiction, and its entry a violation of the Due 


59 


Process clause of the Fourteenth Amendment; that 
this case is controlled by the principle of Sutton v. 
Lewb, the Pennsylvania decree being valid everywhere 
in the United States; and that the March Estate case 
is readily distinguishable: for all of these reasons, 
appellant respectfully submits, your Honorable Court 
should reverse the Judgment of the Court below, de- 
clare the Pennsylvania decree to be valid, and the 
Nevada Decree of Divorce (and the subsequent alleged 
marriage based thereon), null and void. 


Dated, San Francisco, California, 
January 8, 1968. 


Respectfully submitted, 
Rosert DANFORTH, 
SHELDON W. FARBER, 
Attorneys for Appellant. 
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. Divorce Records, Nevada 


divorce 

Sealed Envelopes and Open En- 
velopes with Contents and Re- 
turn Receipts 

Letter dated 10-29-64 

Letter dated 7-21-64 

Note in the amount of $1466.67 
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Bank Book for Mrs. Joan Rose 
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Bank Statement 
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Sirott 

Certificate of Marriage 


. Lease Agreement 
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